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Transfers Under General
Principles of Prior Appropriation

« Water transfers when the appurtenant land transfers

« Transfers separate from the land are limited by principle of no-
harm:

« May require prevention of harm to other appropriators and
downstream uses

e Limited to consumptive use with consideration of:
e [iIMme
e Amount
e Location

e Environmental clearances
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Transters of Tribal
Water Rignhts

e [ransfers: Using tribal water off tribal lands or by
other than a tribal entity

o Federal water rights are generally not subject to
state law requirements

e [ribal water transfers with land leases for non-tribal
use on-reservation

e [ribal water transfers for off-reservation use occur
by agreement, usually through settlements
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Margaret's 1op 5
Impediments to
Off-Reservation

Transters of Tribal Water
iNn Colorado River Basin
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1. Tribal Water Settlements

« A judicial or congressional confirmation of the
water right is required before a transter

e [ransfers are used to obtain non-objections or
support for tribal water rights settlements

e |ndian water settlements include provisions for
transfers, leases, or other uses, off-reservation
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2. Use of Tribal Water by
Others for Free

o \Water needed to satisty unquantified tribal water claims
remains in use by others (junior appropriators)

« T[ribal water rights are for present and future use

e [he water not currently used by the Tribe Is used by
others—flows through the priority system

e Lower Basin goes to bottom priorities with contracts
to take excess or all remaining water up to the state’s
full apportionment

e Little iIncentive to enter transter agreements

B



3. Lack of Understanding of
Tribal Water Rights

e Lower Basin Tribes have allocations to divert or
consumptively use 950,000 atf/y

e 5 lower basin tribes have same character of water
rights, others vary by settlement and statute

e [ribes as sovereign governments
« Unfamiliar governmental process

« Water rights are held by the United States Iin trust
for the Nation or Tribe
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4. |nattention to Tribal
Water Rights

o 1922 Compact and BCPA focus on States

e Reclamation focuses on Contractors

e [ribes are not Section 5 Contractors in Lower
Basin

e |IBWC addresses US-Mexico issues

» Tribal Basin Study bringing some attention
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5. Federal Law: 25 USC 177

No purchase, grant , lease, or other conveyance of
lands, or of any title or claim thereto, from any
Indian nation or tribe of Indians, shall be of any
validity in law or equity, unless the same be made
by treaty or convention entered 1nto pursuant to
the Constitution.

« |Lands are interpreted to include water rights

o But, Secretarial authority to approve land leases does not
iInclude water

e Settlements include specific authorizations from Congress
sufficient to overcome this prohibition

e Forbearance of water use is not considered a conveyance
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Call for Change

« Lower Basin Tribes have rights to 950,000 af/y

o CRIT alone has rights to 2 2 times the apportionment for
Nevada and 2 the Mexican apportionment

e Flexibility in management of the system requires flexibility in
use of Tribal Water Rights including transfers

o Economic return for tribal water should go to the Tribes

e States and major water users need to partner with Tribes with
respect for tribal rights and opportunities for mutual gain
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Water Is a

Flexible Resource...

but only as flexible as the mechanisms developed to manage

it

« [ribes need to participate in basin planning to address

future uncertainties

o Free tribal water will not be available much longer

« Looming shortages and drought conditions are bringing
industrial and agricultural development to the
reservations with high priority water rights

e T[ribal lands con

tinue to have natural habitat for cultural
preservation that
habitat preservat

should be included as water use ana
ion with an economic value
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