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Salt River Project

The Phoenix metropolitan area’s
largest supplier of water,
delivering about 750,000 acre-feet
annually to municipal, urban and
agricultural water users

AND

A community-based, not-for-profit
public power utility
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Overview

« Background

* Current Status

» 2020 Proposed Revisions
* Definition Comparison

* Potential Impacts in
Arizona

* Questions to Consider




Clean Water Act, 33 U.S.C. § 1251 et seq.

* Regulates discharges into
navigable waters.

* Navigable waters means
“waters of the United
States including the
territorial seas”.

33 U.S.C. § 1362(7).
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Waters of the United States “WOTUS” — Definition and Scope

Less Waters More Waters

2015

2020
1986

Scope of Waters Protected
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2015 WOTUS
Rule Applicability

Diagram courtesy of U.S.
Environmental Protection
Agency

The EPA is providing this map for informational purposes only, and it cannot be relied on for
specific determinations or other legal purposes. As the litigation continues, the EPA will
update the map, when possible, to reflect the most current information that is made available
to the EPA and the Army. For specffic requests, please contact the Army Corps of Engineers
or EPA.This map was updated on July 24, 2019.

Applicable Definition
[ ] 2015 clean water Rule*
El Pre-2015 Regulations and Guidance

El Under Federal Court Consideration

*Also applicable in the U.S. territories




Final Rule: Definition of “Waters of the United States” —
Recodification of Pre-Existing (1986) Rules

» Effective December 23, |
2019
* Repeals the 2015 Less More
definition Waters Waters
2015

 Reinstates the 1986 2020
definition .1986
2019

Scope of Waters Protected
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1986 (2019) Rule Applicability — After December 23, 2019




Legal Challenges to the Repeal Rule

* New Mexico Cattle Growers’ Association v. EPA, No. 1:19-cv-
00988 (D.N.M. Oct. 22, 2019)

« Challenges re-codification of the 1986 rule.

« South Carolina Coastal Conservation League, et al. v. Wheeler,
No. 2:19-cv-03006 (D.S.C. Oct. 23, 2019)

» Challenges repeal of the 2015 rule.

 Murray et al. v. Wheeler, No. 1:19-cv-1498 (N.D.N.Y Dec. 4,
2019)

» Challenges repeal of the 2015 rule.
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Geographic Boundaries: United States Courts of Appeals
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The 2020 Proposed WOTUS Definition




Six Categories of Jurisdictional Waters

1) Traditional Navigable Waters (TNWSs)

« Waters that are currently used, or were used in the past, or may be susceptible to
use in interstate or foreign commerce, including the territorial seas and waters
subject to the ebb and flow of the tide.

2) Tributaries

e Covers rivers and streams that contribute perennial or intermittent flow to
downstream TNWs in typical a year.

* “Intermittent” means surface water flowing continuously during certain times of a
typical year and more than in direct response to precipitation.

3) Ditches

« Covers only those ditches that are: 1) TNWSs; or 2) constructed in/relocate a tributary
and meet tributary definition; or 3) constructed in adjacent wetlands and meet
tributary definition.



Effect of Ephemeral Breaks on Jurisdictional Status of
Tributaries

Jurisdictional Not Jurisdictional

TNW TNW




Six Categories of Jurisdictional Waters

4) Lakes and Ponds

* Must be TNW or contribute perennial or intermittent flow to a TNW either
directly or indirectly.

5) Impoundments of other jurisdictional waters

6) Adjacent Wetlands

« Wetlands must either abut jurisdictional waters or have a direct
hydrological surface connection to jurisdictional waters in a typical year
to be jurisdictional themselves.

« Wetlands physically separated from jurisdictional waters by a berm, dike, or
other barrier are not adjacent if they lack a direct hydrologic connection.



Eleven Categorical Exclusions

1) Features that are not identified as
WOTUS (i.e., (a)(1)-(6) waters)

2) Groundwater

3) Ephemeral features

4) Ditches (all others)

5) Prior converted cropland

6) Artificially irrigated areas that
would revert to upland

7) Artificial lakes and ponds,
constructed in upland (including
water storage reservoirs)

r Ner .
BPIN™ Delivering water and power™

8) Water-filled depressions created in
upland incidental to mining or
construction and sand, gravel, and fill
pits excavated in uplands

9) Storm water control features
excavated or constructed in upland to
convey, treat, infiltrate or store storm
water runoff

10) Waste water recycling structures
constructed in upland, such as
detention, retention and infiltration
basins and ponds, and groundwater
recharge basins

11) Waste Treatment Systems
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Waters of the United States “WOTUS” — Definition and Scope

Less Waters More Waters

2015

2020
1986

Scope of Waters Protected



Comparison of Scope of Waters of the United States

Water Type

Traditional Navigable
Waters (TNWs)

Interstate Waters

Territorial Seas

Impoundments of
Jurisdictional Waters

2020 Proposed Rule

Jurisdictional; includes
Territorial Seas.

1986

Jurisdictional

2015

Jurisdictional

Removed. To be
jurisdictional must meet
other definition.

Jurisdictional

Jurisdictional

Incorporated into TNWs.

Jurisdictional

Jurisdictional

Jurisdictional

Jurisdictional

Jurisdictional
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Comparison of Scope of Waters of the United States

Water Type

Tributaries

Adjacent
Wetlands/Waters

Other Waters

2020 Proposed Rule

Jurisdictional

Jurisdictional

Jurisdictional

Jurisdictional

Jurisdictional

Jurisdictional

None

The use, degradation or
destruction of which
could affect interstate
commerce

With a significant nexus
to TNW, interstate
water or territorial seas.
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Comparison of Definitions of Tributary

2020 Proposed Rule 1986 2015

A river, stream, or similar naturally No definition. A water with bed/banks and

occurring surface water channel that ordinary high water mark

contributes perennial or intermittent  Informed by (OHWM) that contributes flow

flow to a TNW in a typical year either Supreme to TNW, interstate water, or

directly or indirectly through Court territorial sea

jurisdictional waters decisions.

* Perennial or intermittent flow * No minimum flow
requirements

» Naturally occurring * Tributary may be natural,

man-altered, or man-made.

* Excludes ephemeral streams  Includes ephemeral streams



Comparison of Definitions of Adjacent

2020 Proposed 1986
Rule

Redefines “Adjacent” Adds definition of “neighboring™:

"adjacent” to mean defined as « Waters within 100 ft of a TNW, interstate
wetlands that abut  bordering, water, territorial seas, impoundment of

or have a direct contiguous, or jurisdictional waters, or tributary,
hydrological surface neighboring; » Waters within 100-year floodplain to a
connection wetlands maximum of 1,500 ft of the OHWM, or
(intermittent or behind berms, within 1,500 ft of the high tide line.
perennial flow) to a dikes, and the <« Waters within 1500 ft of the high tide line of
WOTUS in a typical like are TNW, interstate water or territorial seas or
year. adjacent. « Waters within 1500 ft of OHWM of the

Great Lakes.



Impacts of Proposed Rule in Arizona




Clean Water Act

« Regulates discharges into “waters of
the United States”

« § 402 — National Pollutant
Discharge Elimination System

* § 404 — Dredge and Fill Permit
Program

« § 311 — Oil Spills




Current WOTUS Rule in Arizona

Traditional Navigable

) ] ..« 5@ Watersand Adjacent
Arizona applies the A ML Wetlands

1986 rule as
interpreted by the
courts.

Ephemeral Tributaries
and Wetlands with a

Significant Nexus
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Proposed WOTUS Rule Definition

* For illustrative purposes only. Proposed jurisdictional waters in bold.
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Excluded Waters Under Proposed WOTUS Rule

93% Stream Miles Non-Jurisdictional

59% Perennial/ Intermittent Streams

100% Ephemeral Streams

99% Lakes

98% All AZPDES Permits Types




Waters of Arizona Process ADPEQ%

of Environmental Qualit




QUESTIONS TO CONSIDER

* What is the impact of the proposed rule in your state?

« What will be the process for determining whether a water is a TNW?

* What permits/activities for your operations will no longer be necessary?
* What state water quality funding is tied to Clean Water Act jurisdiction?

« What authority does your state have to regulate discharges to surface
water beyond jurisdictional (WOTUS) waters under the Clean Water Act?

* What is the remedy for an unauthorized discharge to a canal or reservoir if
the body of water is not jurisdictional under the Clean Water Act?
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